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INTERNATIONAL RESCUE COMMITTEE

Southern Sudan Program
Hai Malakal, Juba, Southern Sudan 

SAT Phone: +882-165-020-256, +249-122-359514
CONTRACT # 183

DATE: December 21, 2007
Preamble

Whereas the International Rescue Committee (IRC) is engaged in environmental health activities in Awiel Centre County and plans to drill 20 boreholes in Awiel Centre in Southern Sudan. IRC Southern Sudan is implementing protection, health, Civil Society Development and environmental Health program in Awiel County. 

Whereas IRC is planning to have 20 (twenty) boreholes drilled with all the required labor and materials for the completion of the works including test pumping, hereinafter referred as the “WORKS” as described in this Contract, the Specification and the Bill of Quantities. This contract is based upon the unit prices in the bid documents submitted by GEOTECHNICAL DRILLING COMPANY LTD;

Whereas GEOTECHNICAL DRILLING COMPANY LTD has shown interest to bid for the drilling of the well and has subsequently won and is awarded the tender based on its capacity and capability to do the job.

Now therefore,

INTERNATIONAL RESCUE COMMITTEE

Hereinafter referred to as “EMPLOYER”
IRC Southern Sudan Program, Hai Malakal, Juba 
Represented by Joanna Watson, Deputy Country Representative,
and

GEOTECHNICAL DRILLING COMPANY LTD
Hereinafter referred to as “CONTRACTOR”
P.O. Box 54657-00200, Nairobi, Kenya 
Represented by Stephen KM Munah, CEO/Technical Director 
have entered into an agreement on December 21, 2007 on the following terms and conditions.

 DEFINITIONS

· The BID DOCUMENTS means all the documents submitted by the CONTRACTOR in response to the invitation to bid, released by the EMPLOYER pertaining to the WORKS in this contract as required by the Tender Guidelines and Regulations.

· The BILL OF QUANTITIES means the price and completed Bill of Quantities forming part of the Bid Documents.

· The CONTRACT is the contract between the EMPLOYER and the CONTRACTOR to execute, complete and maintain the WORKS. It consists of the documents listed in clause 15.1 below.

· The EQUIPMENT SCHEDULE is the detailed list of the CONTRACTOR’s machinery and vehicles brought temporarily to the site to perform the works, and exclusively available for the performance of the WORKS pertaining to this contract only.

· The SPECIFICATION means the specification of the WORKS included in the contract and any modification or addition made or approved in writing by the EMPLOYER.

· The WORKS are what the contract requires the CONTRACTOR to perform, construct, install and turn over to the EMPLOYER.

ARTICLE 1

 OBJECT OF THE CONTRACT

1.1 Based on the general survey already conducted for the drilling of twenty (20) boreholes in Awiel Centre County (Ref proposed list attached in BoQ and subject to change as per local need), the EMPLOYER awards and the CONTRACTOR accepts and undertakes to perform for the account of IRC all the WORKS in all respects according to the rules of the profession, CONTRACTOR’s accepted Priced Bill of Quantities, and documents stipulated in sub-article 15.1 making an integral part hereof, as well as according to the Standard Conditions of Contract for Construction of Civil Work Projects, December 1994, Ministry of WORKS and Urban Development.

ARTICLE 2

 VALUE OF THE WORKS

2.1 The total contract value of the WORKS to be performed hereunder is SDG 480,683.00 (Four hundred eighty thousand and six hundred eighty three only). This amount is determined on the basis of mutually reconciled and required quantities, unit rates and lump sum prices which include also labor from the CONTRACTOR as indicated in the CONTRACTOR’s Priced Bill of Quantities. See Annex 1 for details cost break down at rate of per borehole cost SDG 24, 034.15. Value Added Tax (VAT) is not included in the above referred total contract value. 

2.2 The EMPLOYER will, if possible and legally justified, send to the CONTRACTOR written statements on VAT exemption from authorized of GoSS authorities. If the EMPLOYER could not produce such official exemption document, it has to pay to the CONTRACTOR 15% (fifteen percent) VAT on the total actual amount paid for the WORKS.

2.3 All other taxes, duties and levies of any kind related to this project shall be borne by the CONTRACTOR.

2.4 The total contract value stated in sub-article 2.1 of this contract includes also complete transportation of material and labor to the WORKS execution site, the acceptance and keeping material until installation and provisional acceptance of the facility being constructed /repaired.

2.5 The CONTRACTOR accepts that the EMPLOYER can reduce or increase the execution of contracted WORKS, whereas the contracted unit rates of the WORKS remain unchanged. However, if an increase of the WORKS exceeds 20% (twenty percent) of the total contract value, the case shall be handled as stipulated in sub-article 8.3 of this contract.

2.6 The EMPLOYER will not pay for any WORKS that have not been executed in accordance with the description of the WORKS from the accepted offer, regardless of the degree of their completion, unless corrected and completed in accordance with the exact description of the WORKS.

ARTICLE 3

 MODE OF PAYMENT

3.1 The payment under this contract will be made according to the following conditions:

3.1.1 The CONTRACTOR will submit to the EMPLOYER a bank guarantee equal to 20% of the total contracted amount stipulated under sub-article 2.1 within 7 (seven) working days after the date of the signing of the contract. The bank guarantee shall be valid from the date of signing of the contract till Fifteen (15) calendar days after the expiry of the defects liability period, but shall become void upon issuance of the final acceptance certificate to the CONTRACTOR by the EMPLOYER. (Sub article 11.5)
3.1.2 The EMPLOYER will make advance payment in favor of the CONTRACTOR’s account in the amount of 20% of the total contracted amount stipulated under sub-article 2.1 which equals to SDG 96,136.6 (Ninety six thousand and one thirty six and sixty piaster only) within 5 (five) working days after the CONTRACTOR produces a bank guarantee or the same amount as per sub-article 3.1.1 of this contract.

3.1.3 The CONTRACTOR shall submit interim payment certificates to the EMPLOYER, after the completion of each borehole (including pump testing, well-head construction and demobilization) showing the actual contract value of the WORKS executed up to the end of the month. The EMPLOYER will pay the amount indicated in the payment certificate less the 20% advance, less previous payments and less 10% for retention. 

3.1.4 The quantities set out in the Bill of quantities are estimated quantities of the WORKS, and should not be taken as actual and final quantities of the WORKS to be executed by the CONTRACTOR in fulfillment of his obligation under the contract. Each interim payment shall, therefore, be effected as per the actual WORKS executed and measured on the basis of unit and lump sum prices agreed upon in the Priced Bill of Quantities.

3.1.5 The EMPLOYER will check the payment certificate for completed WORKS, verify and pay for the indisputable value of the WORKS within 15 (fifteen) calendar days upon receiving the CONTRACTOR’s payment certificate. In case of delayed payment, the EMPLOYER shall pay bank interest, at the prevailing rate, on the defaulted amount.

ARTICLE 4

PERFORMANCE SECURITY

4.1 Within   7 (seven) days after the signature of this contract, the CONTRACTOR shall furnish to the EMPLOYER a performance security in the form of Bank guarantee in the amount of 20% (twenty percent) of the total contract price amounting to SDG 96,136.60 (Ninety six thousand and one thirty six and sixty piaster only), which shall remain valid until 15 days after the expiry of the defects liability period as per articles 10 and 11 of this contract. In the event of a delays in the completion of the contract WORKS, the performance security shall be extended according to the duration of the delay upon provisional acceptance of the WORKS by the EMPLOYER.

4.2 The performance security to be provided by the CONTRACTOR shall be issued by Kenya Commercial Bank, Juba Branch registered in Southern Sudan and shall be in accordance with the conditions of this contract.

4.3 After the completion of the whole of the WORKS and issuance of provisional acceptance certificate by the EMPLOYER, the EMPLOYER shall release to the CONTRACTOR the retention money as stipulated in sub-article 11.4 of this contract.

ARTICLE 5

 OBLIGATIONS OF THE CONTRACTOR

5.1 The CONTRACTOR shall provide all the necessary qualified and experienced labor, equipment, machinery and all other material whether of temporary or permanent nature required in and for such execution, maintenance and completion of the WORKS. The CONTRACTOR designates Mr John M. Mwaniki, Senior Geologist as its supervising hydro geologist, who shall be on site during all drilling, borehole development and pump-testing activities. The CONTRACTOR shall ensure that its personnel meet the highest standards of qualification and technical and professional competence necessary for the achievement of the WORKS.
5.2 The equipment and materials to be used for the WORKS pertaining to this contract shall be in accordance with the ‘Equipment Schedule’, submitted by the contractor. No changes shall be made without the prior written agreement of the EMPLOYER.

5.3 The CONTRACTOR shall, with due care and diligence, execute and maintain the WORKS, provide and pay for labor including the supervision thereof, drilling equipment and drilling accessories and all other materials, whether of a temporary or permanent nature, required in and for such execution, maintenance and completion of the WORKS.

5.4 The CONTRACTOR is obliged, to observe that all the executed WORKS, as well as installed materials hereunder are of required quality, in all respects according to the agreed terms under this contract.

5.5 The CONTRACTOR is obliged, prior to signing the contract, to provide to the EMPLOYER samples of borehole blind casing and screen casing to be used for the WORKS, that are in accordance with the materials specified in the bid documents, and guarantee that all the materials installed in the WORKS hereunder will be the same quality as the supplied sample.

5.6 The CONTRACTOR is obliged to conduct all operations and activities concerning the execution of WORKS in all respects according to the effective regulations governing the subject matter of construction/repair of facilities according to the site situation of the WORKS. The EMPLOYER shall bear no responsibility in case the CONTRACTOR fails to observe the regulations.

5.7 The CONTRACTOR undertakes to notify the EMPLOYER about any unforeseen circumstances and events that may hinder the completion of WORKS within the set time schedule promptly in writing, maximum within 48 hours from the moment of appearance of the unforeseen circumstances and requesting an extension of time, as to consider the extension of time.

5.8 For the performance of certain WORKS of special nature, the CONTRACTOR can avail of the service of other specialized companies, retaining thereby all liabilities stipulated hereunder. In case of engagement of subcontractors, the full liability continues to remain with the CONTRACTOR and in solidarity with the subcontractors. 

5.9 The CONTRACTOR is obliged to notify the EMPLOYER in writing on the intention of engaging other contractors prior to signing of contracts with them. The maximum percentage of engagement of all subcontractors is 10% (ten percent) of the total contract amount.

5.10 From the commencement of WORKS to the provisional acceptance of the same by the EMPLOYER, the CONTRACTOR is obliged to insure all WORKS, materials, tools and equipment from any possible damage or misappropriation. Otherwise, the CONTRACTOR shall be liable for any damage caused by negligence or carelessness.

5.11 The CONTRACTOR shall secure the necessary insurance coverage where he might be held accountable for compensation of damage, debt claim to any person or his/her successor, if the subject person in the capacity of passerby or person employed by the CONTRACTOR or subcontractor for the execution of the WORKS, or persons employed by the EMPLOYER present on site, suffers bodily injury or is killed on or around the work site due to causes related to the performance of the CONTRACTOR under this contract.

5.12 The CONTRACTOR has the duty throughout the entire period of the construction/repair to keep a book of measurement and site log accurately and fully in compliance with the effective procedure. A duplicate copy of the site log shall be held by the EMPLOYER. Both the CONTRACTOR’s copy and the EMPLOYER’s copy of the site log shall be signed by the assigned on-site representatives of both parties to this contract.

5.13 The CONTRACTOR must provide to the EMPLOYER’s authorized person, permanent supervision and control of the quantity and quality of used material, through direct insight on site.

5.14 The CONTRACTOR is obligated to provide, at the EMPLOYER’s request, all necessary reports that pertain to the execution and quality of the WORKS, as well as to any other circumstances related to the execution of this contract.

5.15 The CONTRACTOR is at anytime obligated, within the defects liability period, to promptly remove all defects or irregularities on the completed WORKS at the CONTRACTOR’s own expense, upon the first written request by the EMPLOYER. 

5.16 The EMPLOYER has the right to order the CONTRACTOR to either discontinue drilling or continue drilling beyond a certain depth, under the same terms and conditions stipulated in sub-articles 2.5 and 8.3 of this contract.

5.17 The CONTRACTOR shall be responsible for obtaining the water required for drilling operations in a timely manner. The EMPLOYER, however, shall, if required, cooperate and deal with the local authorities for getting permission for the use of local water sources by the CONTRACTOR from available sources in the surrounding areas of the WORKS.

5.18 The CONTRACTOR is obliged to take a minimum of 1 (one) day for maintenance of the drilling equipment after the completion of a borehole and before commencing drilling of the next borehole, unless given written permission from the EMPLOYER to forego this provision.

5.19 If the CONTRACTOR in unable to complete the drilling of a particular borehole or has to abandon the borehole due to loss of tools or any other accident or contingency, the CONTRACTOR will remove the casing and drill pipes already placed in the hole and refill it with clay or concrete, at the CONTRACTOR’s expense. All material extracted from such holes will be considered the property of the CONTRACTOR. Any delay resulting from the circumstances described in this article shall be subject to time penalties in accordance with article 7 of this contract. In case a situation described above occurs, IRC- South Sudan will not pay for any of the work carried out, and will authorize in advance the drilling of a new hole, at a site near the abandoned one if need be, at the contractor’s expenses.
5.20 The CONTRACTOR will clear all debris of any kind, and leave the land, as far as it is possible, in its original condition after the borehole has been constructed, developed and pump-tested.

5.21 The CONTRACTOR will take maximum care to avoid the physical, chemical or bacteriological contamination of the borehole water or surrounding environment during construction. If the borehole water is polluted due to the CONTRACTOR’s neglect, the CONTRACTOR will be obliged to carry out all necessary operations, at the CONTRACTOR’s expense, to remove such pollutants from the well. Pollution of the environment unacceptable to the local community or local authorities shall be corrected by the CONTRACTOR at the  CONTRACTOR’s expense.

ARTICLE 6

OBLIGATIONS OF THE EMPLOYER

6.1 The EMPLOYER shall inform the CONTRACTOR concerning the hydrogeological conditions in the area to be drilled. This information does not hold the EMPLOYER responsible for the locally different conditions at each specific drilling site or for particular problems the CONTRACTOR may encounter.

6.2 The EMPLOYER shall, if required, deal with the local authorities and local community to ensure access to the drilling site for the CONTRACTOR. Should delay occur due to the absence of access roads or a lack of permission to enter the drilling site, in such cases, the EMPLOYER has the right to redirect the CONTRACTOR to another drilling site. The EMPLOYER shall not be deemed responsible for delays in access resulting from other circumstances.

6.3 The EMPLOYER shall approve payment certificates and effect payment to the CONTRACTOR as stipulated in article 3.1.5 of this contract. 
6.4 The EMPLOYER hereby appoints MR. Tom Ogello, Environmental health Coordinator as its representative who shall be responsible to inspect the WORKS and to give decision with regard to the execution of the WORKS from time to time, thereby dealing with CONTRACTOR or his representative. The EMPLOYER shall notify the CONTRACTOR in writing concerning any changes of its representative, whether permanent or temporary.

6.5 The EMPLOYER will not be deemed liable for compensation of damages, debt claim to any person, regardless of how the damage had occurred if the CONTRACTOR suffers any damage due to theft of material, tools and equipment. 
6.6 The EMPLYER does not accept liability for claims arising out of the activities performed by the CONTRACTOR under the present contract agreement, or any bodily injury disability, damage to property or other hazards that may be suffered by CONTRACTOR personnel as a result of their work pertaining to the project. It is understood that adequate medical and life insurance coverage for service-incurred illness, injury, disability or death, is the responsibility of the CONTRACTOR.

ARTICLE 7

COMMENCEMENT DELAYS AND LIQUIDATED DAMAGES

7.1 The CONTRACTOR shall start execution of the WORKS within 15 calendar days from the date of signing of the contract and shall complete and hand over the same to the EMPLOYER within 60 calendar days from the date of signing of the contract. In the case the CONTRACTOR is late in starting the execution of the WORKS by more than 5 calendar days, the EMPLOYER has the right to cancel the contract and engage another contractor, without prejudice to any claim or damages.

7.2 In the case the CONTRACTOR has not completed all the WORKS within the term specified hereunder, for each working day delay in the completion of the WORKS, the CONTRACTOR shall pay to the EMPLOYER a sum equal to 0.1% of the total contract price per day as liquidated damages. However, the maximum amount of the liquidated damages shall not exceed 10% (ten percent) of the total contract price.

7.3 The CONTRACTOR shall not be responsible for delays caused by Force Majeure, or occurring due to causes acceptable to the EMPLOYER. In such cases, the CONTRACTOR shall be entitled to extension of time equal to the period lost due to such event.

7.4 In case the CONTRACTOR, is unable to complete the WORKS, due to his fault or negligence, within the specified time indicated in article 7.1 of this contract, or if the WORKS are in delay by more than 30 (thirty) days from the completion time stated in sub-article 7.1, the EMPLOYER is entitled to engage another contractor until the completion of the WORKS. The actual and borne costs related to the introduction of another contractor for the execution of the WORKS shall be borne by the CONTRACTOR. The payment will be made only for those items of the WORKS that have been fully completed. Any issues concerning the quantity of performed WORKS and payments shall be settled upon mutual written agreement and the agreement will make an integral part of this contract. 

ARTICLE 8

VARIATION ORDERS
8.1 The EMPLOYER or EMPLOYER’s representative, may at any time or from time to time, give variation orders in writing related to addition, deletions or revisions in the WORKS.  The extra WORKS will be measured on the basis of quantities from the measurement book, unit and lump sum prices from the CONTRACTOR’s Priced Bill of Quantities.

8.2 The EMPLOYER will not pay any extra WORKS that have not been approved in writing by the EMPLOYER’s authorized person. This does not apply to the case of emergency, unforeseen WORKS that must be undertaken to avoid damaging consequences to the WORKS or to avoid the effect/consequences of Force Majeure, in which case apply the legal provisions that stipulate the obligation of just compensation for performed necessary emergency and unforeseen contingencies by the CONTRACTOR in favor of the EMPLOYER.

8.3 If the variation order results in an increase exceeding 20% (twenty percent) of the total contract value, the CONTRACTOR shall have the right for time extension proportional to the extra WORKS.

ARTICLE 9

QUALITY CONTROL OF WORKS

9.1 The EMPLOYER has the right and the obligation to supervise the CONTRACTOR’s work as well as determine whether the CONTRACTOR observes the technical regulations and constraints throughout the performance of the WORKS. The EMPLOYER is entitled to demand from the CONTRACTOR during the progress of the WORKS to remedy within the shortest time possible and at his own cost and eliminate any observed irregularities and consequences of poor quality work, which cannot have any impact on the extension of time of completion of the WORKS. In that case the EMPLOYER can withhold any due payments until the CONTRACTOR eliminates all the above-mentioned irregularities or deficiencies.

9.2 During the progress of the work, the EMPLOYER is entitled to demand the CONTRACTOR or independently conduct an additional check on the quality of executed WORKS, material or equipment.

9.3 The EMPLOYER has the right, during the progress of the work, to give to the CONTRACTOR any additional drawings or plans required for the proper execution of the WORKS. In case the CONTRACTOR requires additional drawings and plans from the EMPLOYER, the EMPLOYER must be accordingly notified in writing.

9.4 Drilled boreholes will be tested for verticality and alignment by means of two iron discs at least 3mm thick and of equal diameter of no more than 13mm less than the internal diameter of the borehole casing. The iron discs shall be connected from their centers by at least 3m of steel pipe of at least 25mm diameter. The discs and pipe will be supplied by the CONTRACTOR and will be lowered to the bottom of the borehole by means of a steel wire passing over a pulley suspended from the machine winch or tripod and connected to the exact center of one of the top disc. The discs should easily pass down the whole depth of the borehole. The deviation of the steel wire connected to the center of the top disc from the center of the borehole shall not exceed one quarter of the internal diameter of the borehole casing. If these requirements are not met, the CONTRACTOR will, if possible, correct the defects. If not, the EMPLOYER has the right to reject the borehole and no payments will be made for its drilling and completion.
ARTICLE 10

DEFECTS LIABILITY PERIOD

10.1 The defects liability period is calendar 90 days.

10.2 The defects liability is for the whole of the WORKS and is counted from the date of issuance of provisional acceptance certificate by the EMPLOYER.

ARTICLE 11

ACCEPTANCE OF WORKS

11.1 When the whole of the WORKS have been completed, the CONTRACTOR shall give a written notice to that effect to the EMPLOYER. The EMPLOYER shall, within 15 (fifteen) calendar days of the date of delivery of such notice, either issue to the CONTRACTOR provisional acceptance certificate or give instruction in writing to the CONTRACTOR specifying all the WORKS, which, in the EMPLOYER’s opinion, is required to be done or corrected before the issue of such certificate. If instructed by the EMPLOYER, to complete any remaining WORKS or eliminate any deficiencies, the CONTRACTOR has the obligation to complete the remaining WORKS or remedy any defects thereof. In such cases the CONTRACTOR is not entitled for extension of time and delays in the completion of the WORKS shall be dealt with in accordance with article 7 of this contract.

11.2 Within 15 (fifteen) calendar days after the CONTARCTOR completed the remaining WORKS or elimination of any defects, as instructed, the EMPLOYER must certify and issue provisional acceptance certificate for the WORKS under request.

11.3 Unless specifically agreed in writing, the EMPLOYER shall not use any part of the completed WORKS before a written certificate of provisional acceptance is issued to the CONTRACTOR. The EMPLOYER shall be liable for any damage that may follow as a result of putting to use the WORKS before issuing the provisional acceptance certificate. 

11.4 The EMPLOYER, within two weeks of issuing the provisional acceptance certificate to the CONTRACTOR, shall release to the CONTRACTOR the 10% retained amount. However, the CONTRACTOR shall extend the performance security until the expiry of the defects liability period, stipulated in Article 10 of this contract.

11.5 The EMPLOYER shall issue final acceptance certificate to the CONTRACTOR within 15 (fifteen) calendar days after the expiry of the defects liability period and release the performance bond, unless a written notice relating to any unfinished or defective work is given by the EMPLOYER to the CONTRACTOR before the expiry of the defects liability period. After the EMPLOYER issued to the CONTRACTOR final acceptance certificate, the CONTRACTOR is relieved from his obligation under this contract.

11.6 If the EMPLOYER fails to issue final acceptance certificate or to give notice on any defective WORKS, within the time stipulated in sub-article 11.5 of this contract, it shall be presumed that the EMPLOYER has accepted the WORKS and that the CONTRACTOR is relieved from any obligation under this contract. 

ARTICLE 12

RETENTION

12.1 The EMPLOYER shall retain from each interim payment due to the CONTACTOR, 10% (ten percent), until the completion of the whole of WORKS.

12.2 On completion of the whole of the WORKS and immediately after provisional acceptance certificate is issued by the EMPLOYER as stipulated in sub-article 11.1 and sub-article 11.2 of this contract, the 10% (ten percent) retained amount shall be released to the CONTACTOR as stipulated in sub-article11.4 of this contract.
ARTICLE 13

TERMINATION OF CONTRACT

13.1 Final completion of this contract will be after the expiry of the defects liability period, satisfactory completion of the WORKS and issuance of final acceptance certificate by the EMPLOYER as stipulated in sub-article 11.5 of this contract. 

13.2 This contract may prematurely be terminated, among other legally prescribed reasons, and in the following cases:-

a) If the CONTRACTOR and the EMPLOYER agree to cancel the contract because both of them are unable to perform their obligation under this contract,

b) If there appear unforeseeable situations or force majeure that might interrupt or hinder the achievement of the project objective or its execution,

c) If the EMPLOYER becomes bankrupt or goes into liquidation,

d) If the CONTRACTOR becomes bankrupt or goes into liquidation,
e) If it is clearly identified and proved by the EMPLOYER that the CONTRACTOR could not perform according to the terms and conditions under this contract.

13.3 In case of premature termination of the contract, as stipulated in sub-article 13.2a, 13.2b and 13.2c above, the CONTRACTOR and the EMPLOYER will make agreement on mutually undertaken and unfulfilled liabilities of both parties. In case the CONTRACTOR has executed more WORKS than the EMPLOYER paid for, the EMPLOYER is obliged to pay the balance of assets to the CONTRACTOR’s bank account within 15 (fifteen) days from the date of termination of the contract. In the case the EMPLOYER has paid for more WORKS than have been executed by the CONTRACTOR, the CONTRACTOR is required to pay the balance of assets to the EMPLOYER’s bank account within 15 (fifteen) days from the date of termination of the contract.

13.4 In case of premature termination as stipulated in sub-article 13.2d, 13.2e above, the CONTRACTOR shall indemnify the EMPLOYER against all damages sustained and costs or expenses incurred by him as a result of such termination.

ARTICLE 14

FORCE MAJEURE

14.1 The term “Force Majeure” shall be determined in accordance with the provisions of the Civil Code and Law of GoSS.  
14.2 In the event of and as soon as possible after the occurrence of any cause constituting Force Majored (means acts of nature, war -whether declared or not. invasion, revolution, insurrection, or other acts of a similar nature or force), the Party affected by the Force Majeure shall give the other Party notice and full particulars in writing of such occurrence if the affected Party is thereby rendered unable, in whole or in part, to perform its obligations or meet its responsibilities under the present contract agreement. The both Parties shall consult on the appropriate action to be taken, which may include suspension of the present contract agreement by EMPLOYLER, in accordance with Article 13, above, or termination of the contract agreement, with either Party giving to the other at least seven days written notice of such termination.

14.3 The completion of this contract is subject to the availability of funds to the EMPLOYER from its donor agencies. The cancellation or non-availability of expected funds shall be considered as a case of Force Majeure in the application of this contract.

14.4 Neither party to this contract shall be liable for any loss or damage of any nature whatsoever incurred or suffered by the other party due to delays or defaults in the performance under this contract caused by force majeure. 
ARTICLE 15

CONTRACT DOCUMENTS AND INTERPRETATION

15.1 The following documents shall be an integral part of the contract.

a) This contract,

b) Specification of Works (Terms of reference) 
c) Work schedule submitted by the CONTRACTOR, and agreed to by the EMPLOYER,

d) Revised priced Bill of Quantities of the CONTRACTOR for the total contracted quantity of the WORKS,

e) Equipment Schedule, submitted by the CONTRACTOR,

f) All annexes under the provision of this contract,

g) Any written notices and written agreements under the provision of this contract,

h) Any other written documents required under the provision of this contract.

15.2 Except otherwise provided by the contract, the provisions of this contract shall prevail over those of any other documents. But in case of ambiguities or discrepancies, the same shall be explained and adjusted by mutual consent of the EMPLOYER and the CONTRACTOR. 

ARTICLE 16

LANGUAGE AND GOVERNING LAW

16.1 The language of the contract is English and all correspondences under this contract shall be made in English language.

16.2 This contract shall be construed and enforced in accordance with Inspector of Infrastructure/Director WES or designate and in accordance to the laws of GoSS.

ARTICLE 17

SETTLEMENT OF DISPUTES

17.1 Any dispute that may arise between the EMPLOYER and the CONTRACTOR regarding the performance or non-performance of this contract whether during the progress of the work or after completion and whether before or after termination, shall be settled amicably by both parties. If the dispute cannot be amicably settled by the parties, it shall be submitted to the arbitration panel of three. Each party shall appoint one member for the arbitration panel and the two arbitrators shall appoint an umpire. If the arbitrators do not agree on the appointment of the umpire, the case will be referred to the court of law for the court to appoint the umpire. The proceedings of the panel shall be conducted in accordance of the dictates of the law of GoSS. The decision of the arbitration panel shall be final and not subject to appeal.

ARTICLE 18

CERTIFICATE REGRADING TERRORISM 

18.1 The CONTRACTOR hereby certifies that it has not provided and will not provide material support or resources to any individual or organization that it knows, has reason to know, is an individual or organization that advocates, plans, sponsors, engages in, or has engaged in an act of terrorism.
ARTICLE 19
EFFECTIVE   DATE, AMENDMENTS AND MODIFICATOINS 
19.1 This contract will come into force on the date of signature by both parties as sign of expression of will of the contractual parties. This contract is executed in 2 (two) copies. The CONTRACTOR and the EMPLOYER each retain one copy. This contract agreement and its attachment may not be amended or modified except by writing signed by all parties hereto.

In witness whereof the undersigned being duly authorized have signed this agreement, on behalf of the parties hereto, at _______________the place, on the day ________________and the year ________________
FOR THE EMPLOYER                                               FOR THE CONTRACTOR
________________________                                                  _______________________

Place:___________________                                                 _______________________

Date:___________________                                                  _______________________

WITNESSES

              NAME                                                                            SIGNATURE  WITH DATE 
1. ________________________                                            _______________________________
2. ________________________                                            _______________________________
Attachments as part of this agreement: 

a. Annex -1 Cost estimates 
b. TOR for drilling, the bidding guidelines, the BOQ filled by the contractor (in this case the post bid addendum doc + the letter), the work schedule, equipment schedule, staff profile.
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